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WHO SHOULD
CHAIR THE BOARD




The Chairman of the Board of Di-
rectors Is “Primus inter pares’ -
first among equals In relation to
other Non-Executive Directors.
The procedure through which a
Chairman is appointed is typically
prescribed by the company’s Arti-
cles of Association or by the Board
Charter. In some cases, this pro-
cess Is determined by the terms
of a Shareholders’ Agreement or
an Investment Agreement.
Where the procedure is not clear-
ly prescribed, selecting a Board
chailr should be a simple process
as prescribed by Section 263(4) of
the 2004 Companies Act - “The
Directors may elect a Chairman
of their meetings and determi-
ne the period for which he is to
hold office....” Section 263(4).

The practice In many companies
is that the business owner/Chief
Executive Officer (CEQO) identifies
and appoints an individual with
desirable characteristics to serve
as the Chair. Prior to the formal in-
auguration of a typical Board, the
person to be appointed as Chair-
man Is usually pre-determined In
advance by the majority sharehol-
ders. Very few organisations
adopt the democratic approach

FROM THE COMPANY

SECRETARY'S
DESK

of leaving the choice of Chair enti-
rely to the discretion of the Board
by having Directors vote on
whom amongst them will serve
as Chair at the inaugural Board
meeting. Regardless of how the
Chair i1s appointed, it is Important
to ensure that the individual pos-
sesses a good understanding of
the business, to be able to proper-
ly provide oversight to the CEO
and the Board. The Chair must
also be someone who will com-
mand a unifying presence on the
Board and the ability to objecti-
vely guide the Board to a consen-
SUS ON ISsuUes.

Typically, the Chairman iIs availa-
ble to attend meetings given that
IN practice, meeting dates are
pre-agreed for the year subject to
the convenience or availability of
all Directors and in particular the
Chairman. It is however possible
that due to supervening events or
other business/personal commit-
ments, one or two Directors may
be unavailable to attend a parti-
cular board meeting.
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Directors would typically inform the
Chairman and the Company Secre-
tary If they are unable to attend a
meeting. Where the Board has In
place a policy or practice that allows
Directors to appoint alternates, the
Director’s alternate may attend the
meeting in his/her stead.

Where all the Directors have confir-
med their availability and the Chair-
man Is the only one who has a con-
flicting engagement or for whatever
reason Is unable to attend a mee-
ting, many Boards are not clear on
how best to proceed. The typical re-
action Is to reschedule the meeting
to a date convenient to the Chair-
man.

On the other hand, some Directors
have argued that where a meeting
has to be rescheduled at the instan-
ce of only one Director, it implies
that that Director (regardless of
whether he/she is Chair or not) has a
domineering influence on the
Board. While this view may someti-
mes be a little far-fetched, it is defi-
nitely the case on some Boards.
Those who favor rescheduling a
meeting If the Chair is unavailable
argue that where sensitive matters
are on the agenda for deliberation
at the meeting,
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the Chairman will be best able or
suited to guide the Board to come
to an objective decision Respective
Board dynamics and cultural under-
tones do not support proceeding in
the absence of the Chair.

A company's Board Charter may
provide for the position of (Executi-
ve) Vice Chairman with the provision
that should the Chairman be una-
vallable, the (E)VC should chair such
meetings. By corporate governance
best standards, where the Vice
Chairman is an Executive Vice Chair-
man and the MD/CEO, he/she
should not chair a Board meeting if
the substantive chair is unavailable.
The Latin phrase "hemo i1udex In
causa sua’ - “no one should be a
judge in his own case” - aptly captu-
res the scenario this creates. . The
MD reports and Is accountable to
the Board and should therefore not
preside at a meeting of Directors.

Some Boards permit the Chairman
to nominate a Director to chair a
meeting on his behalf if he will not
be available.
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he flaw with this practice is that the
office of Chairman is hot one which
the holder of the office can delegate
at his discretion. The Board should
collectively decide on who should
chair the meeting in the Chairman’s
absence.

It Is possible to also adopt the practi-
ce In other jurisdictions such as the
United Kingdom where companies
have the option of appointing a
Senior Independent Director (SID).
The SID serves a dual function-: as a
channel of communication be-
tween the Board and shareholders
where normal channels of commu-
nication with the Chairman and MD
are not as effective as they should
be and also as the lead Director on
matters relating to the Chairman’s
performance. Led by the SID,
Non-Executive Directors are encou-
raged to meet at least once a year
without the Chairman being pre-
sent, to discuss the Chairman’s per-
formance and on other occasions as
are deemed appropriate. This is
however a practice that has not
gained any grounds in Nigeria. The
suspended FRC Code of Corporate
Governance provided for the position
of a SID. The revised exposure draft
does not have a similar provision.
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The simple response to the question
of who should preside over the mee-
ting In the Chairman’s absence Is
found in the same Section of the
2004 Companies Act which spells out
how the Chairman is appointed. It
says %.....if no such Chairman is
elected or if at any meeting, the
Chairman is not present within
five minutes after the time
appointed for holding the
same, the Directors present
may choose one of their
number to be Chairman of the
meeting’”- Section 263 (4).

The Board should reserve the right to
determine at each meeting where
the Chairman is unavoidably absent,
which Non-Executive Director Is best
suited or experienced to preside over
Its deliberations.
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